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Board, counsel for the Board, and the
administrative law judge.

§263.106 Measure of awards.

(a) General rule. Awards shall be
based on rates customarily charged by
persons engaged in the business of act-
ing as attorneys, agents, and expert
witnesses, provided that no award
under this subpart for the fee of an at-
torney or agent shall exceed $75 per
hour. No award to compensate an ex-
pert witness shall exceed the highest
rate at which the Board pays expert
witnesses. An award may include the
reasonable expenses of the attorney,
agent, or expert witness as a separate
item, if the attorney, agent, or expert
witness ordinarily charges clients sepa-
rately for such expenses.

(b) Determination of reasonableness of
fees. In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, subject to the
limits set forth above, the administra-
tive law judge shall consider the fol-
lowing:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for like services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(c) Awards for studies. The reasonable
cost of any study, analysis, test,
project, or similar matter prepared on
behalf of an applicant may be awarded
to the extent that the charge for the
service does not exceed the prevailing
rate payable for similar services, and
the study or other matter was nec-
essary solely for preparation of the ap-
plicant’s case and not otherwise re-
quired by law or sound business or fi-
nancial practice.

§263.107 Statement of fees and ex-
penses.

The application shall be accompanied

by a statement fully documenting the
fees and expenses for which an award is
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sought. A separate itemized statement
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application,
showing the hours spent in work in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services performed. The
administrative law judge or the Board
may require the applicant to provide
vouchers, receipts, or other substan-
tiation for any expenses claimed.

§263.108 Responses to application.

(a) By counsel for the Board. (1) With-
in 20 days after service of an applica-
tion, counsel for the Board may file an
answer to the application.

(2) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the Board’s position. If the an-
swer is based on any alleged facts not
already in the record of the proceeding,
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under §263.109, or
both.

(b) Reply to answer. The applicant
may file a reply only if the Board has
addressed in its answer any of the fol-
lowing issues: that the position of the
agency was substantially justified,
that the applicant unduly protracted
the proceedings, or that special cir-
cumstances make an award unjust.
Any reply authorized by this section
shall be filed within 15 days of service
of the answer. If the reply is based on
any alleged facts not already in the
record of the proceeding, the reply
shall include either supporting affida-
vits or a request for further pro-
ceedings under §263.109, or both.

(c) Additional response. Additional fil-
ings in the nature of pleadings may be
submitted only by leave of the admin-
istrative law judge.

§263.109 Further proceedings.

(a) General rule. The determination of
a recommended award shall be made by
the administrative law judge on the
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